power or duty to warn many different groups who
may be exposed to HIV. For some groups like sexual
or needle sharing partners the risk is clear. For other
groups, such as emergency workers, funeral workers,
health care workers, and schools, the risk is not
equally demonstrable. Groups where the right to
know has been most strongly expressed include vic-
tims of violent attacks and prison guards (see the sec-
tions on criminal law and prisons).

In cases where the person can demonstrate a clear
risk, the courts have usually been prepared to allow
disclosure. In Tradup v. Mayer, the court allowed
disclosure to a woman who was 9 weeks pregnant by
her sexual partner. A more difficult factual case is
pending in Doe v. Prime Health where an estranged
wife is seeking the information. The plaintiff argues
he has been separated from and has not had sexual
intercourse with his wife for 2 years.

XI. Discrimination

This section examines cases of discrimination
against persons infected with HIV that are being liti-
gated across the country in courts and administrative
hearings and before human rights commissions. We
have counted 139 cases of discrimination decided, set-
tled, or pending in the Federal and State courts. We
also reviewed numerous cases of discrimination before
human rights commissions and administrative bodies.
Our search for human rights commission cases was fo-
cused primarily in New York City, Los Angeles, and
San Francisco. We believe, therefore, that the number
of human rights commission cases we reviewed is
only a small fraction of the total national number.
Moreover, these cases, which have resulted in a
formal complaint, provide only a sample of the kinds
of discriminatory practices against persons infected
with HIV.

We divide the discrimination cases into several
areas, reflecting the diversity of circumstances where
HIV-infected persons are treated unequally: edu-
cation, employment, housing and property, health
care, business and commercial establishments.

There is a strong consensus in the courts that if an
HIV-infected person is able to participate fully in life
activities and there is no significant risk of viral trans-
mission, discrimination is unlawful.

The cases surveyed provide a snapshot of public
attitudes and treatment of persons perceived to be, or
actually, infected with HIV. It is difficult to under-
stand the legal opinions of courts and administrative
agencies without first reviewing the statutory frame-
work.

Statutory protection against discrimination within
the public and private sector did not emerge until
quite recently. The extant statutory protection of per-
sons with communicable disease is primarily based

upon legislation for the handicapped. The Federal Re-
habilitation Act of 1973, section 504, states that no
"otherwise qualified individual with handicaps . . .
shall . . . solely by reason of his handicap, be ex-
cluded from the participation in, be denied the bene-
fits of, or be subjected to discrimination under any
program or activity receiving federal financial assist-
ance. ..."

For many years there was no clear decision that the
act actually applied to communicable disease. As re-
cently as 1986, the U.S. Justice Department con-
cluded that discrimination based upon the fear of con-
tagion was not covered by the statute (Cooper 1986).
Today, however, there is little doubt that the 1973 act
applies to persons with communicable disease as well
as to carriers or even persons perceived to be in-
fected.

The Supreme Court decision in School Board of
Nassau County v, Arline 107 S. Ct. 1123 (1987) made
clear that a person with a contagious disease (in this
case, tuberculosis) was a handicapped person within
the meaning of section 504. The Court said that a
person was "otherwise qualified" for employment if
he or she did not pose a significant risk of commu-
nicating the disease to others in the workplace or
reasonable accommodation could eliminate the risk.
The Court adopted American Medical Association
(AMA) guidelines in determining whether a person is
"otherwise qualified," including: the nature of the risk
(how the infection is transmitted), the duration of the
risk (how long the carrier is infectious), the severity
of the risk (what the potential harm is to third par-
ties), and the probability the infection will be
transmitted and will cause harm.

A 1988 amendment to section 504, enacted as part
of the "Grove City" Civil Rights Restoration Act,
was intended to codify the Arline decision. Yet, it is
framed not as an entitlement to nondiscriminatory
treatment for persons with an infectious condition, but
as a limitation. The 1988 amendment states that sec-
tion 504 "does not include ... an individual who has
a currently contagious disease or infection [who
would] constitute a direct threat to the health or
safety of other individuals or who, by reason of the
currently contagious disease or infection, is unable to
perform the duties of the job."

The Justice Department has advised that section
504 applies to discrimination against infected persons,
whether or not they are symptomatic or whether it is
based upon the fear of contagion (Kmiec 1988).

This survey includes the decisions of several Fed-
eral courts that have used section 504 to prohibit
discrimination against infected persons by employers
or schools (e.g., Chalk v. U.S. District Court of Califor-
nia, Orange County Supt. of Schools, Doe v. Centinela
Hospital and Ray v. School District ofDeSoto County).
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